
 NEWS WITH CLOUT 
      Offering Corporate & Personal Solvency Solutions 

  March 2006 

   

 

KJ Consulting [2005
example where the A
the proposal for 
Arrangement despit
meeting of creditors
winding up applicatio
 
In this case, the AT
up application again
the appointment of A
 
The ATO and anothe
vast majority of the c
the company was 
proposal for a 
Arrangement centred
from a related party
recovery actions aga
 
The vote at the credi
majority in number i
and the majority in 
Deed. 
 
Readers will be awa
5.6.21 of the Corpo
Chairperson of the 
vote where there is
voting in one directio
voting the other way
as to which direction
with many of the com
on the side of value
involves the vast ma
are all external c
parties. 
 
Section 440A(2) pro
adjourn a hearing o
where there has bee
Voluntary Administra
satisfied that it is in 
 
 

The content of this paper is for 
should contact one of our office
ATO GOES HARD

] FCA1827 is a great 
TO was not happy with 

a Deed of Company 
e the outcome of the 
 and went on with its 
n. 

O had issued a winding 
st the company prior to 
dministrators.   

r creditor were owed the 
reditors’ claims in value, 

not trading and the 
Deed of Company 

 around a cash injection 
 and a moratorium on 

inst related parties. 

tors meeting involved the 
n favour of the proposal 
value voting against the 

re that under regulation 
rations Regulations the 
meeting has a casting 
 a majority in number 
n and a majority in value 
.  There is much debate 
 the vote should be cast, 
mentators coming down 
, particularly where this 
jority in value and they 

reditors versus related 

vides for the Court to 
f a winding up petition 
n the appointment of a 

tor providing the Court is 
the interests of creditors 

to do so. From our experience the ATO will 
wait to see the proposal, the Section 439A 
report of the Administrators and the outcome 
of the meeting before it pushes on with 
anything.  In any event, Section 440D stays 
any action whilst there is an Administration, 
and a validly approved Deed of Company 
Arrangement stops future action being taken 
by creditors, if its terms are complied with by 
the company. 
 
Throw into this mix Section 600A, which 
enables the Court to review a decision which 
has been carried on related party votes and 
Section 600D where the Court can review a 
resolution carried by the Administrator’s 
casting vote. 
 
Anyway, the ATO made the application to 
Court and were given the nod to go on with 
its winding up petition and the company went 
into liquidation. 
 
What lessons can be learnt?  Owners and 
directors can no longer afford to wait until a 
winding up petition has been served before 
seeking the appointment of an Administrator.  
In the event of an Administration, make sure 
your proposal is clearly a better alternative 
than liquidation, which it should be anyway, if 
you want the support of the Administrator in 
his recommendation. 
 
For the Administrators, it is to look carefully at 
who and the value of the votes before casting 
the vote. 
 
For creditors, it is to monitor closely the vote 
and that remedies exist if there has been a 
real misuse of the Administration process.   
 
Be warned the remedies are expensive.
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Apart from Formal Insolvency Services at Clouts we also Offer:- 
 

Orchestrating Informal Arrangements with Creditors 

Monitoring Businesses in Workout Situations 

Conducting Negotiations with Secured & Unsecured Creditors 

Business Risk Minimisation Reviews 

Forensic Accounting Assignments 

Business Valuations 

Internal Control Reviews 

Small Business Courses 

 
 
 

Official Website 
 

www.CloutAssociates.com.au  
 
 
 
 

Contact Details 
 

Tel:  02 6652 3288 
Fax: 02 6651 9393 

Email:  admin@cloutassociates.com.au   
 

 

 

Clout & Associates Representatives  
Morgan Chubb      Email:  mjchubb@cloutassociates.com.au   

David Morgan Email:  dmorgan@cloutassociates.com.au  
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